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Yichud with an Elderly Man

In the summer of 2013, the American Association of Retired People (AARP) published a grim report on

the effect of changing demographics on the future of care for the elderly in the United States. The report
showed that the steady decline in birthrates over the last several decades has resulted in fewer family
members available to care for the aged. In 2013, according to the report, for every person aged 80 or above,
there was an estimated seven people between the ages of 45 and 64 — the primary caregiving ages — to
provide home care. The researchers predicted that this number will drop to four by 2030, and to lower than
three by 2050. The shortage of potential caregivers is further exacerbated by the ever growing divorce rate,
which results in more disabled people finding themselves without a healthy spouse to care for them.

Moreover, as modern medicine allows patients with chronic, debilitating conditions to live longer, the

need for full-time care has increased and is expected to continue to rise. In a paper published in 2013, the
Centers for Disease Control and Prevention concluded, “The need for caregiving for older adults by formal,
professional caregivers or by family members — and the need for long-term care services and supports —
will increase sharply during the next several decades, given the effects of chronic diseases on an aging
population.”

The inevitable consequence of these trends is an increase in paid caregivers for elderly patients,
professional aids hired to either live with patients or tend to them for significant portions of the day.

As the majority of caregivers for the elderly are women, this arrangement calls upon us to address the
question as to the permissibility of an elderly man being alone with a female aid. Such a situation is usually
discouraged because it may lead to an aveirah. However in this case, the chance of the aveirah happening
is very remote, and in some cases even impossible.

= Should we allow female caregivers to be alone with elderly males?

= What halachic factors can you think of that would go into this decision?

The Mishna in Kiddushin (80b) refers to the issur of Yichud, which forbids a man and a woman to be
secluded together:

Kiddushin 80b

MISHNA: A man should not seclude himself with two women,
but a woman may seclude herself with two men... A man may
seclude himself with his mother or daughter...

GEMARA: Rabbi Yochanan said in the name of Rabbi Yishmael:
Where is there a hint to Yichud in the Torah? It says, “If your
brother, the son of your mother will entice you” (Devarim 13:7).
Can only the son of your mother entice and not the son of your
father as well? Rather it is to teach you that a son can seclude
himself with his mother and not seclude himself with any other
[women classified as] arayos in the Torah.
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QUESTIONS TO
CONSIDER

QUESTIONS TO
CONSIDER

= Why would the Torah be so careful in the area of illicit relations, that certain men and women are not even
allowed to be secluded together?

We see from the Mishna that the issur of Yichud is modified to a certain extent by the legitimate possibility
of an avairah occurring. It is for this reason that a woman can seclude herself with two men and a man
may seclude himself with his mother or daughter. In both cases, the likelihood for an avairah to occur is so
remote that we don’t concern ourselves to forbid the seclusion between the man and woman.

The question arises whether we can conclude the same about an elderly man for whom intercourse is
difficult or perhaps even impossible. Would we similarly conclude in those instance that Yichud would
similarly be permitted?

Interestingly, nowhere in the Gemara or early Rishonim is a distinction drawn between an elderly man and

a young one. The Shulchan Aruch in Even HaEzer (22:1) codifies the issur of Yichud as well as the heter of
two relatives being secluded, but nowhere says that the halacha would be different if the man is old. This led
certain Achronim to conclude that such a distinction could not be made and that Yichud would still apply.

= |s this the only conclusion to be drawn from the lack of literature on the subject?

INTERIM SUMMARY

THE
COMPARISON TO
A SOTAH

There is an issur of secluding oneself with someone with whom it is prohibited to have intercourse.
The exceptions are one’s mother or daughter.

Nowhere in the Gemara or Rishonim do people say that the ruling would be different if one of the
people in question is old.

Rav Moshe Yehuda Leib Zilberberg in his Zayis Ra’anan (E.H. 1:1), draws proof for this conclusion from the
Gemara’s discussion in Maseches Sotah (26b)

The Gemara is talking there about the case of a Sotah, which is a unique case where a woman is warned by
her husband to avoid secluding herself with a certain man, but she goes ahead and does it anyway. There
is a specific process we enact in that case to determine whether the woman had intercourse with that man.
The Gemara discusses which sort of man the husband can warn his wife to avoid secluding herself with and
thereby avoid becoming a Sotah.

Sotah 26b

But Shmuel says: we warn [a woman about] an infertile man N XOWD .7 by PN Mnw 5XINW IR

(shachuf)... Isn’t this obvious? You might have thought the Torah ) . ;
said, “A man lied with you, (and emitted) semen” (Bamidbar 5:13) VI N30 MK PR 201 (J o '1:173:1) X

— this would preclude a shachuf, so we teach that it is not so. 0P X1 7271 72 IXD KM Xm mx
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The Gemara says that a woman can be warned to not to have Yichud with a man who cannot have
intercourse. This means that if she secludes herself afterword, we would proceed with the Sotah process to
determine if she had intercourse, despite it being impossible! Yet, the Gemara not only says that the Sotah
procedure still applies, it assumes it is obvious that the case would be so!

It may seem tempting to say that the same restrictions that govern who a man can warn his wife about are
the same as those which determine who she can have Yichud with in the first place. After all, the halachos of
both Sotah and Yichud are designed to avoid illicit relations from occuring.

Rav Zilberstien points out that if it were true that Yichud with a shachuf was permitted, and that there is
reason to say the laws of Sotah are linked to the laws of Yichud, the Gemara would have not thought that
the ruling that a shachuf is susceptible to the laws of Sotah was obvious. To the contrary, it is a true novelty
that there would be a discrepancy between the laws of Yichud and Sotah. Rav Zilberstien concludes that
the fact that the Gemara thought it so obvious that the laws of Sotah apply to a shachuf is indicative Yichud
would likewise apply.
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QUESTIONSTO  « Why would — or wouldn’t — we learn the parameters of Sotah from the parameters of Yichud?
CONSIDER

THE LENIENT Rav Eliezer Waldenberg objects to this line of reasoning on the following grounds.

OPINIONS
Tzitz Eliezer 7:46

There is a proof to this matter that the issue of “warning” [by 10782 M5n 1K NP 2T -]35 aroT W
Sotah] |§ not dgpendent on the .|ssur of YICh‘E_Id frpm the Ianguage " 537 21NDT DW V102 MIwHA ]VD'DD S
of the Mishna in Sotah (24a) which teaches “We issue warnings on
all the arayos” which implies it is coming to include all the arayos MY 53 M2 AXAT YRwm Papn mmy 5
without exception. This includes [warning] regarding the woman’s 1 7ax 7y 15K 1M SHon T XYY 51
father or son where there isn’t also an issur of Yichud. M MOK D2 PX DA

Rav Waldenberg uses the Mishna by Sotah which implies that the Sotah procedure would apply even if the
woman is with her father or son. As we showed previously, the laws of Yichud do not apply in those cases.
Rav Waldenberg concludes that the laws of Yichud and Sotah must therefore be independent. With this in
mind, just because the laws of sotah apply to a shachuf, it doesn’t mean that the same would be true by
Yichud.

Rav Waldenberg therefore rules leniently that an elderly man can have Yichud with a female caregiver.

INTERIM SUMMARY

= The Gemara says the laws of Sotah apply to a shachuf (infertile person) and the Gemara assumes
this would be obvous.

= Rav Moshe Yehuda Leib Zilberberg says Yichud must be likewise be assur because logically the laws
are linked.

= Rav Eliezer Waldenberg disagrees because Sotah seemingly applies to a father and son, whereas
Yichud would not apply there.

RAV MOSHE’S Rav Moshe Feinstein (Iggeros Moshe, E.H. 4:65:10) agrees with the analysis of the Tzitz Eliezer but raises

CONCERN a unique concern. He points to a story in Kiddushin (81b) where Rav Chiya bar Ashi, who, after not having
engaged in relations with his wife for several years due to his old age and loss of desire, was suddenly
aroused when his wife posed as a well-known prostitute. This story demonstrates that even though an older
man does not experience desire, he might still be capable of arousal and intercourse. This possibility, Rav
Moshe writes, makes it difficult to determine when an elderly male patient would be allowed to be secluded
with a woman.

Rav Moshe therefore concludes by distinguishing between those women with whom seclusion is forbidden
by force of Torah law, and those women with whom seclusion is forbidden mi’de’rabbanan.

When it comes to a married woman or a nidda, with whom Yichud is forbidden on the level of Torah
prohibition, an elderly man should avoid seclusion unless his impotence is confirmed and beyond doubt.

In cases involving Yichud that is forbidden only mi’de’rabbanan, seclusion would be allowed once the

man feels impotent and does not experience sexual desire. This ruling would apply to the case of a non-
Jewish female caregiver, for Yichud with a non-Jewish woman is forbidden mi’de’rabbanan. In the case of a
Jewish caregiver who is married, or single but presumed a nidda, seclusion would be allowed only once the
patient’s impotence is medically verified or otherwise certain.



DOVID AND
AVISHAG

QUESTIONS TO
CONSIDER

ONE FINAL
THOUGHT

There may be a precedent for allowing an elderly man to be alone with a female from Tanach. There is a
story involving Dovid Hamelech from the beginning of Melachim | which addresses our case

Melachim I: Chapter 1

And King David was old, advanced in his years, and they [his X571 ,0"T322 AnEOM ;oA KA JpT T _’1'?7931.

servants] covered him in garments but they would not warm Lo e aimm L, - .
him. His servant said to him, “Let us search for our master, the I 1'2790 J—mb Ry it 1 CRE 1 o

king, a virgin maiden, and she will stand in front of the king n22Y1 5N170 i m Kpieh ’395 n1nn ,ﬂ‘?m:}
and be a servant, and she will sit on your bosom and warm our 502 ;11D 01 1Wpan 15733 RS om A2
master, the king.” They searched for a fine maiden in all the . H' N ) .7' y : o " L.
boundaries of Israel and they found Avishag the Shunamite and IRV R _JW AR-DX AR ’58-11?' 51:3
they brought her to the king. The maiden was exceedingly fine Eplop) M STRN-TY 0D ,A70 1om> Riah
and she was a servant for the king and served him, and the king AU RS TPnm Annawm nido

did not lie with her.

= Why might we be reluctant to learn a proof straight from this story in Tanach?

David was very cold so he had Avishag use her body heat to warm him. This involved Avishag being
secluded with him. The Gemara in Sanhedrin (22a) points out that David had the option of marrying Avishag
but decided not to because he had married the maximum number of wives that a king is allowed to marry
and didn’t want to divorce one of his current wives just to marry Avishag. So instead, he decided to have
Yichud with an unmarried woman. Why was he allowed to do this?

Rav Yaakov Reischer, in his lyun Yaakov (Sanhedrin), writes that Yichud was permitted because of the
potential risk to King David’s life. As he faced a life-threatening situation that necessitated the services of a
woman, Yichud was allowed.

At first glance, it would appear that according to Rav Reischer, Yichud for an elderly patient is permitted only
when this is necessary to avoid a risk to the elderly man’s life.

However, the Gemara continues and records a conversation between Avishag and Dovid. Avishag asked
Dovid why he didn’t marry her and he responded that he couldn’t marry another wife. Avishag responded
that Dovid was just saying that because he couldn’t consummate a marriage anyway. To prove her wrong,
Dovid called his wife Batsheva and had intercourse with her. Commenting on this story, Rav Reischer
explains that Avishag presumed King David was impotent because she was allowed to be secluded with
him. She figured that this was permitted because he no longer desired or was capable of intimate relations.
In truth, King David had not lost his vitality, yet due to the threat to his life, he was still permitted to have
Yichud.

We see from Rav Reischer’'s comments that, in reality, any impotent man can have Yichud. Dovid had to rely
on the risk to his life only because he wasn’t truly impotent.

One final reason to be lenient is brought by the Radbaz who addresses the issue of women begin employed
by men:

Responsa of the Radbaz 3:481

And furthermore, since they are working, they are o1 NUNINT 75;73 D T 7oK o7NYT 17 1M

considered “workers” and they [the men] constantly ; ; ) .
need the women to do the work, the will not ruin their ) S R R SR e R R

status. Therefore, the possibility of a sin is remote. mmy Wwynw pim 22Ta 13%0 anenpmd

The Radbaz points out that whenever you have a man and a woman in a position where the woman fulfills
a pivotal role for the man, the man will be naturally discouraged from sinning with her because he doesn’t
want to risk their professional relationship. The Radbaz thought this was a reason enough to be lenient
regarding issues of Yichud.
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CONCLUSION

While there is seemingly no inherent heter (leniency) provided by the Gemara or Rishonim, there are
seveal compelling svaros (lines of reasoning) to rule leniently:

1.  The man may be incapable of sinning.
2. Ifthe woman is a non-Jew, the Yichud is only an issur derabanan.
3. The permissibility of this type of Yichud may be proven from the story of Dovid and Avishag.

4. There may be reason to be lenient based on the fact that the man is de-incentivized to sin because
he needs the female caregiver’s services.



